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Introduction 


Roughly  two  years  ago,  the  1981  session  of  the  General  Assem- 
bly set  out  to  plug  the  gaps  in  North  Carolina's  hazardous  waste 
management  system.  After  months  of  debate  and  careful  study,  it 
passed  the  Waste  Management  Act  of  1981,  with  the  express  purpose 
"to  provide  for  a  comprehensive  system  for  management  of  hazard- 
ous and  low-level  radioactive  waste."!  The  Act  created  the  15- 
member  Governor's  Waste  Management  Board,  with  responsibility  for 
overseeing  hazardous  waste  management  activities  in  the  state, 
assessing  problems  and  making  policy  recommendations.  The  Board 
has  recently  submitted  to  the  Legislature  its  first  annual  re- 
port2,  which  contains  several  recommendations  which  the  Sierra 
Club  endorses.  We  will  elaborate  on  the  need  for  several  of 
these    recommendations    below. 

Moreover,  at  this  time  we  feel  it  necessary  to  point  out  a 
number  of  needs  which  have  not  been  addressed  by  the  Board,  areas 
which  are  critical  to  the  health  and  safety  of  North  Carolina's 
citizens  and  environment.  Coincident  with  the  statewide  public 
meetings  on  future  directions  for  the  Board,  and  following  the 
Board's  first  full  year  of  operation,  we  are  addressing  some 
areas  in  which  the  Board  has  been  remiss — areas  which  would  be 
receptive  to  action  by  the  Legislature  and  by  the  Board.  As  long 
as  these  needs  remain  outstanding,  our  state  is  lacking  a  compre- 
hensive waste  management  system  which  minimizes  the  social  and 
environmental    costs    of    hazardous    waste. 


Part  I:  Underscoring  Some  Waste  Management  Board  Recommendations 

What's  Out  There? — The  Annual  Report 

How  much  hazardous  waste  is  generated  in  North  Carolina  each 
year?  Where  does  it  come  from  and  where  does  it  go?  How  many 
holding  tanks,  surface  impoundments,  waste  piles,  land  treatment 
facilities,  landfills,  incinerators,  underground  injection  wells, 
and  other  facilities  for  treating  or  disposing  of  hazardous  waste 
exist  in  North  Carolina,  and  where  are  they? 

Prior  to  1982,  North  Carolina  had  no  real  answer  to  these 
questions.  We  could  rely  only  on  surveys,  estimates  and  projec- 
tions. The  Governor's  1980-1981  Hazardous  Waste  Task  Force,  for 
instance,  used  a  1976  survey  of  industrial  wastes  (hazardous  and 
non-hazardous)  from  seven  major  industries  to  estimate  hazardous 
waste  generation  statewide  in  1981.^ 

The  lack  of  accurate  data  on  the  extent  of  hazardous  waste 
generation,  treatment  and  disposal  has  been  one  of  the  major  ob- 
stacles to  responsible  management  of  waste.  It  impeded  a  compre- 
hensive management  strategy,  because  no  one  knew  just  what  was 
out  there  to  manage.  It  encouraged  "midnight  dumping"  and  "fly- 
by-night"  operators  who  could  make  hazardous  waste  "disappear"  by 
dumping  it  into  municipal  landfills,  releasing  it  on  roadsides, 
or  piling  it  on  rural  fields.  No  one  would  know  there  was  a  prob- 
lem until  the  material  was  detected  in  drinking  water  wells  or 
surface  streams. 


Regulations  promulgated  under  the  federal  Resource  Conserva- 
tion and  Recovery  Act  attempted  to  redress  this  information  gap, 
requiring  hazardous  waste  generators  and  facility  operators  to 
produce  an  annual  report  of  hazardous  wastes  they  have  handled. 
In  March,  1982,  the  Environmental  Protection  Agency  (EPA)  defer- 
red these  reporting  requirements  for  generators.  The  agency  was 
considering  replacing  the  requirement  with  a  voluntary  survey  of 
10%  of  the  nation's  large  generators,  claiming  this  would  in- 
crease efficiency  while  providing  virtually  the  same  function  as 
the  comprehensive  report.  What  this  suspension  really  would  do 
is  turn  back  the  clock  to  a  time  when  we  didn't  know  the  scope  or 
nature  of  the  problem  we  are  trying  to  manage.  EPA  and  the  state 
would  not  have  the  data  needed  to  develop  effective  regulations, 
they  would  have  no  way  of  determing  whether  the  cradle-to-grave 
tracking  system  is  in  fact  working,  and  they  would  have  a  much 
harder    time   enforcing    the   management    system. 

A  widespread  public  outcry  kept  this  weakening  provision 
from  becoming  final.  EPA's  current  proposal  in  the  January  1983 
Federal  Register  calls  for  an  annual  report  every  two  years,  with 
no  systematic  reporting  requirement  of  activities  for  the  off 
year.  This  is  not  good  enough.  North  Carolina  needs  to  ensure 
that  even  in  the  absence  of  federal  reporting  requirements,  we 
will  still  have  the  necessary  information  available  for  comprehen- 
sive  management. 

Barely  seven  months  ago,  the  state  released  its  first  annual 
report  of  hazardous  waste  generated,  stored,  treated,  or  disposed 
of     in    the    state.        It    is    the   most   comprehensive    look   ever    at    the 


amount  and  type  of  hazardous  waste  generated  by  county,  the 
amount  and  type  of  waste  handled  by  various  treatment  or  disposal 
methods,  and  the  amount  of  waste  shipped  into  or  out  of  the 
state. 4  It  is  not  a  perfect  work;  most  notably,  it  excludes 
smaller  generators  who  produce  less  than  2200  pounds  of  hazardous 
waste  per  month.  But  it  is  an  essential  part  of  a  comprehensive 
management  system.  Will  this  first  annual  report  also  be  the 
last? 

The  Governor's  Waste  Management  Board  is  recommending  to  the 
General  Assembly  a  state-mandated  reporting  requirement  for  all 
hazardous  waste  generators,  transporters,  storers  and  disposers 
of   over    2200   pounds   per   month. ^ 

Recommendation  to  the  General  Assembly:  We  recommend  that 
the  Solid  and  Hazardous  Waste  Management  Branch  be  given  author- 
ity to  require  annual  reports  from  all  generators,  transporters, 
storers  and  disposers  of  hazardous  waste,  as  proposed  by  the  Gov- 
ernor's Waste  Management  Board.  We  further  recommend  that  small- 
er generators  and  facility  operators  (those  handling  less  than 
2200    pounds    per   month)    also    be    required    to    report   annually. 

Who's   Left   Holding   the   Bag? — Liability 

In  1981,  North  Carolina  had  some  806  generators  producing 
over  2200  pound  of  hazardous  waste  monthly,  and  some  323  known 
treaters,  storers  or  disposers  handling  at  least  that  amount  per 
month.  The  state  also  had  at  least  72  known  commercial  transport- 
ers  of    hazardous   waste. ^      The    state's    waste    management    system 


involves  many  operators,  and  potentially  many  opportunities  for 
something  to  go  wrong.  What  happens  when  the  waste  damages  the 
environment  or  harms  an  individual?  Can  the  injured  party  expect 
to  find  relief  in  the  courts? 

All  too  often,  in  the  past  the  answer  was  no.  Our  aging 
legal  system  may  be  quite  satisfactory  at  placing  blame  when 
there  is  a  smoking  gun  or  a  fingerprint  on  the  safe  box.  But 
toxic  substances  cases  are  not  this  clearcut. 

It  may  take  30  years  for  an  injury  to  be  revealed.  During 
that  time,  an  individual  may  have  come  into  contact  with  literal- 
ly hundreds  of  potentially  dangerous  substances,  and  it  may  be 
extremely  difficult  to  place  the  blame  on  one  particular  source. 
If  the  blame  can  reasonably  by  placed  on  a  particular  operator, 
the  common  law  statute  of  limitations  may  have  expired.  Or  the 
firm  may  well  have  changed  hands.  Or---and  this  is  very  likely-- 
the  owner  will  maintain  that  he  was  operating  within  the  law  and 
was  not  operating  carelessly  or  recklessly.  Without  a  finding  of 
negligence,  he  will  argue,  the  court  may  not  award  the  injured 
damages. 

In  all  these  cases,  the  injured  party  will  probably  not  re- 
ceive compensation  for  his  damages,  and  this  is  not  right;  this 
is  not  just.  Hazardous  wastes  by  definition  are  toxic,  corro- 
sive, ignitable  or  reactive  materials,  and  involve  certain  eleva- 
ted risks.  Innocent  members  of  the  public  should  not  bear  the 
burden  of  these  heightened  risks. 


The  Governor's  Waste  Management  Board  was  instructed  by  sta- 
tute to  study  these  liability  issues,  and  in  particular  to  report 
back  to  the  General  Assembly  on  the  desirability  of  establishing 
a  standard  of  strict  liability.  (Under  strict  liability,  an  oper- 
ator is  responsible  for  damages  he  has  caused  even  if  no  negli- 
gence is  involved.)  The  Board  has  presented  its  recommendations 
in  its  annual  report,  and  these  include  establishing  a  standard 
of  strict  liability  for  generators,  transporters,  treaters,  stor- 
ers  and  disposers  of  hazardous  waste.  Some  compromise  went  into 
its  position,  but  the  Board's  recommendations  are  an  excellent 
starting  point.  They  would  help  to  distribute  the  risk  of  hand- 
ling the  hazardous  materials  on  the  parties  receiving  the  econ- 
omic benefit  thereof,  rather  than  on  the  innocent  bystander.  And 
they  would  help  to  ensure  that  generators,  transporters  and  opera- 
tors make  efforts  to  minimize  the  risk  of  their  actions. 

Several  liability  issues,  however,  have  not  received  ade- 
quate attention.  Specifically,  the  Board  recommends  no  mechanism 
for  easing  an  injured  party's  burden  of  proving  the  causal  connec- 
tion between  his  injury  and  the  activity  of  the  hazardous  waste 
handler.  This  burden  is  extremely  difficult,  and  was  called  by 
the  Federal  Superfund  Study  Committee  "the  most  difficult  problem 
area  involved  in  its  study." 

Second,  the  Board  has  not  improved  the  mechanism  of  compensa- 
tion for  injuries  caused  by  orphan  and  inactive  sites.  North 
Carolina  has  167  sites  on  a  federal  inventory  of  inactive  hazard- 
ous waste  facilities,  and  this  is  only  a  partial  listing.^   A 


conunon  belief  is  that  the  federal  Superfund  is  available  to  take 
care  of  this  problem,  but  the  Act  establishing  Superfund  speci- 
fically precludes  using  any  part  of  that  fund  as  compensation  for 
bodily   injury. 

Recommendation  to  the  General  Assembly;  We  support  the  posi- 
tion of  the  Waste  Management  Board,  and  recommend  adopting  a 
standard  of  strict  liability  for  generators,  transporters, 
storers,  treaters  and  disposers  of  hazardous  waste.  This  is  es- 
sential if  North  Carolina's  waste  management  program  is  to  have 
the   public    credibility    necessary    for    further   progress. 

Recommendation  to  the  Board:  We  recommend  that  the  Board 
continue  to  study  and  propose  changes  in  liability  standards,  to 
close  additional  shortcomings  in  the  current  system  and  ensure 
that  the  victim  of  hazardous  waste  damages  will  be  compensated 
for  his  injury.  At  a  minimum,  this  further  study  should  include 
(a)  mechanisms  for  easing  an  injured  party's  burden  of  proving 
the  causal  connection  between  his  injury  and  a  waste  handler's 
activity,  and  (b)  mechanisms  for  compensating  those  injured  by 
orphan  and  inactive  sites.  In  particular,  a  state  Superfund  ap- 
proach   should    be    studied    for   dealing    with    this    problem. 

Not   a   Porkbarrel — Hazardous   Waste   Appropriations 

North  Carolina's  hazardous  waste  management  program  resides 
within  a  number  of  state  agencies  and  commissions,  all  of  which 
must  be  adequately  prepared  to  accomplish  an  extremely  complex 
regulatory    task.        Most   operational    functions    are    handled    by    the 


Solid  and  Hazardous  Waste  Management  Branch  of  the  Department  of 
Human  Resources,  with  the  Division  of  Environmental  Management  of 
the  Department  of  Natural  Resources  and  Community  Development 
also  playing  a  strong  role.  The  Waste  Management  Board  is  the 
major  policy  study  and  coordinating  body,  with  responsibility  to 
plan    for    a   comprehensive   waste   management    system. 

This  brief  report  can  not  begin  to  address  the  budget  alloca- 
tions of  all  state  agencies  and  boards  involved  in  hazardous 
waste  management.  We  would  note  that  sufficient  funding  is  a 
critical  element  of  the  program,  and  observe  that  North  Carolin- 
ians are  willing  to  pay  the  price  for  a  program  which  will  ade- 
quately protect  our  water  and  land  resources  from  hazardous  waste. 
Also,  a  strong,  well-funded  program  now  will  protect  us  from  ex- 
tremely  costly   remedial   measures    in   the    future. 

Since  the  Waste  Management  Board  is  the  focus  of  current 
attention,  we  will  look  briefly  at  that  body's  current  and  future 
appropriation.  The  Board's  budget  request  for  each  of  the  next 
two  years  is  roughly  $270,000,  the  same  level  of  funding  authoriz- 
ed for  the  1982-83  fiscal  year,  and  a  large  amount  for  a  state 
board  (see  Table  1).  We  believe  that  in  light  of  the  urgency  of 
this  body's  work,  such  a  high  level  of  funding  is  appropriate. 
We  would  pay  particular  attention  to  the  "salaries  and  wages" 
category,  and  ask  if  this  is  a  sufficient  sum  to  attract  and  re- 
tain full-time  hazardous  waste  professionals  needed  to  support 
the   Board's   complex   work   agenda. 
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Recommendation  to  the  General  Assembly;  We  support  the  posi- 
tion of  the  Waste  Management  Board,  and  recommend  that  sufficient 
funds  be  appropriated  for  a  strong  waste  management  program.  We 
recommend  that  the  Waste  Management  Board  be  funded  at  no  less 
than  its  1982-83  authorization,  and  that  no  reductions  be  made  in 
the  budget  for  the  hazardous  waste  management  functions  of  other 
state  agencies. 
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Part    II:       Additional    Priority   Needs 


An   Ounce   of    Prevention — Pollution    Prevention    Pays 

PPP — "Pollution  Prevention  Pays"--is  a  phrase  coined  by  a 
researcher  of  the  3M  Company.  Through  an  extensive  series  of 
process  changes,  product  reformulations,  and  equipment  redesign, 
that  Minnesota  firm  is  now  preventing  the  generation  of  130,000 
tons  of  air  pollutants,  1000  million  gallons  of  wastewater,  4500 
tons  of  water  pollutants  and  13,5000  tons  of  sludges  each  year. 
In  addition,  the  firm  is  saving  each  year  the  energy  equivalent 
of  228,000  barrels  of  oil  through  its  Pollution  Prevention  Pays 
program.       Total    cost    savings    to    3M   exceed    100   million   dollars. 8 

It's  a  concept  that  makes  good  common  sense — pre  venting  the 
generation  of  pollutants  at  the  source  rather  than  relying  on 
costly  "end-of-pipe"  pollution  control  devices  and  waste  handling 
facilities  .  And  as  the  above  example  shows,  it  can  make  both 
good   ecological    sense   and    good    economic    sense. 

This  is  why  waste  prevention  can  become  and  must  become  the 
keystone  of  our  comprehensive  waste  management  system.  As  state 
Representative  Joe  Mavretic  has  said,  every  treatment,  storage  or 
disposal  facility  "is  another  monument  to  the  failure  of  preven- 
tion."^ Why  take  all  the  risks  involved  in  handling  potentially 
hazardous  materials  if  you  can  avoid  producing  them  in  the  first 
place,    and    very    possibly   make   more   money    by   doing    so? 
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Yet  Pollution  Prevention  Pays  is  an  approach  that  still 
hasn't  caught  on  in  most  plants  and  laboratories  across  the  state. 
North  Carolina  is  the  nation's  eleventh  largest  generator  of  haz- 
ardous waste,  and  large  facilities  alone  produced  some  1.8  bil- 
lion pounds  of  hazardous  waste  in  1981.1*^  This  means  we  have  a 
lot   of   work    to   do,    and    a    long    way    to   go    in   waste   prevention. 

How  do  we  get  there?  How  do  we  make  it  possible  for  waste 
prevention  to  become  the  hazardous  waste  management  option  of 
first   chice,    an    affordable    reality    in    every   plant? 

North  Carolina  has  taken  some  steps  in  the  right  direction. 
Last  May,  the  Governor's  Toxic  Substances  Project  sponsored  a 
symposium  on  Pollution  Prevention  Pays  to  acquaint  industries, 
government  agencies,  research  institutions,  and  private  citizens 
with  the  concept  and  its  application  in  other  parts  of  the  world. 
In  addition,  the  Division  of  Environmental  Management  has  insti- 
tuted a  program  to  instill  the  pollution  prevention  approach  into 
its  air  and  water  permitting  system.  This  program  is  at  an  inci- 
pient stage,  and  it  is  too  early  to  judge  its  effectiveness. 
These  are  admirable  beginnings,  but  if  Pollution  Prevention  Pays 
is  really  to  take  off  in  North  Carolina,  we  need  a  more  ambitious 
plan   of   action. 

Dr.  Michael  Royston,  one  of  the  pioneers  of  pollution  preven- 
tion approaches,  laid  out  an  array  of  implementing  tools  for 
North  Carolina  at  last  May's  conference.  Briefly,  these  are  as 
follows: 
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(1)  a  statewide  compendium  of  pollution  prevention  case 
studies--act  i  vi  t  ies  already  going  on  which  may  be  publicized  to 
serve   as    inspiration   and    information    for   others; 

(2)  a  compendium  of  successful  preventive  approaches  used  in 
other   parts    of    the   world; 

(3)  a  framework  of  guidelines  to  spur  the  search  for  alterna- 
tives   in   North   Carolina    industries; 

(4)  government  agency  and  university  extension  service  sup- 
port  and    assistance    to    industries; 

(5)  educational  opportunities  for  promoting  knowledge, 
skills  and  attitudinal  changes  in  support  of  pollution 
prevention; 

(6)  a  system  of  positive  and  negative  economic  incentives 
which  can  make  a  persuasive  case  that  pollution  prevention  yields 
the   highest    return    on    investment; 

(7)  strong  and  effective  controls  on  pollution  itself  to 
force   companies    to   deal    with    problems    at    the    source; 

(8)  mutual  cooperation  between  industry  and  government,  in 
particular  enough  flexibility  in  government  regulation  to  stimu- 
late  and    encourage    industrial    innovation; 

(9)  an  award  scheme  for  recognizing  imaginative  and  aggres- 
sive  pollution   prevention   methods    in   practice. ^^ 

Making  pollution  prevention  pay  is  fast  becoming  a  rallying 
cry  across  the  state.  It  makes  good  ecological  sense,  and  it 
makes  good  economic  sense.  It  is  an  achievable  objective  whose 
time   has    come. 
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Recormnendation  to  the  General  Assembly:  We  recommend  that 
the  General  Assembly  declare  as  state  policy  that  prevention 
shall  be  the  hazardous  waste  management  option  of  first  choice, 
and  direct  the  appropriate  state  bodies,  including  the  Hazardous 
Waste  Management  Board,  to  identify  and  promote  strategies  for 
prevention.  We  also  recommend  that  the  Board  be  instructed  to 
report  back  to  the  General  Assembly  in  1984  with  a  set  of  action 
proposals  for  maximum  feasible  implementation  of  the  pollution 
prevention   approach   described   above. 

Recommendation  to  the  Board;  We  recommend  that  the  Board 
study  the  Pollution  Prevention  Pays  concept,  and  that  the  Board 
devise  an  appropriate  mix  of  measures  to  implement  the  approach 
widely  throughout  the  state.  These  might  include  education,  tech- 
nical assistance,  positive  and  negative  economic  incentives, 
awards,    and   other   measures    noted    by   Royston    (above). 

In  addition,  we  recommend  that  the  Board  study  the  concept 
of  establishing  a  center,  or  network  of  centers,  to  provide  educa- 
tion, guidance  and  technical  assistance  for  generators  undertak- 
ing process  changes,  equipment  redesign  and  other  measures  design- 
ed   to    reduce   hazardous    waste   generation. 

Not    in    My   Backyard--Alternatives    to   Landfills    for   Those    Hazardous 
Wastes   Which    Can    Not   Be    Eliminated 

Pollution  Prevention  Pays  is  a  measure  that  can  go  a  long 
way  toward  reducing  North  Carolina's  hazardous  waste  management 
problem.  Coupled  with  recycling,  bulk  reduction,  detoxifica- 
tion,    and    other     forms    of     treatment,     the    current    1.8    billion 
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pounds  can  be  significantly  reduced.  However,  there  will  prob- 
ably always  be  some  amount  of  hazardous  waste  residue,  however 
small,  that  cannot  be  entirely  eliminated.  What  should  be  done 
with    this   material? 

Until  recently,  the  conventional  answer  has  been  to  place 
the  material  in  a  secure  landfill.  The  problem:  we  don't  seem  to 
know  what  a  secure  landfill  is,  or  how  to  build  one.  Many  ex- 
perts deny  that  there  is  any  such  thing.  The  EPA  itself  issued 
draft  technical  standards  for  permitting  land  disposal  facilities 
on  Febuary  5,  1981,  which  were  based  on  a  risk  assessment  ap- 
proach. These  regulations,  which  were  not  adopted,  were  an  admit- 
tance that  a  landfill  could  not  be  built  that  was  guaranteed  not 
to  leak;  the  permitting  approach  was  one  of  lowering  the  risk  to 
a  level  which  someone  judged  acceptabl e  .  ^  2  More  recently,  the 
head  of  the  EPA' s  Hazardous  Waste  Implementation  Branch,  William 
Sanjour,  has  stated,  "Basically,  hazardous  waste  landfills  don't 
work,  and  the  decision  to  build  them  is  purely  political  and  not 
based   on    technology . "^^ 

What  happens  to  our  best  engineering  attempts?  Over  time, 
the  clay  cap  may  subside  and  crack,  or  be  ravaged  and  eroded  by 
winds  and  precipitation,  letting  water  into  the  landfill.  Or  the 
clay  bed  under  the  landfill  may  settle,  causing  cracks  which  al- 
low material  to  escape.  The  plastic  liner  may  be  decomposed  by 
bacteria.  Earthquakes,  floods  and  other  natural  disasters  may 
breach  some  facilities,  despite  cautious  siting.  But  perhaps  the 
most   damaging    force    of   all    is    the    same    problem    your    garden    or 
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lawn  may  have:  small  burrowing  animals.  They  dig  tunnels  and 
holes  through  the  landfill,  breaching  clay  walls,  plastic  liners 
and  containment  cells.  The  combined  onslaught  of  these  natural 
processes  means  that  sooner  or  later  the  landfill  will  be  breach- 
ed—  it's  not  a  matter  of  whether  it  will  go;  it's  a  matter  of 
when  .  And  considering  that  some  of  these  materials  will  be  haz- 
ardous for  thousands  or  tens  of  thousands  of  years,  it  is  clear 
that  a  landfill  can  not  accurately  be  called  a  final  disposal 
site.  It  is  a  storage  site  which  will  function  for  some  indeter- 
minate  period. 

If  the  hazardous  waste  residue  is  not  placed  in  a  landfill, 
what  else  can  be  done  with  it?  Again,  we  are  assuming  that  all 
recycling,    reduction   and    treatment   methods    have    been   exhausted. 

The  use  of  landfills  is  not  the  answer.  The  existence  of  a 
landfill  is  a  constant  temptation  to  avoid  more  complex  waste 
management  approaches  which  will  reduce  the  long-term  problem. 
The  use  of  landfills  promotes  a  false  security  that  the  material 
has  reached  its  final  disposition,  when  in  fact  it  is  really  in 
storage .  The  existence  of  landfills  makes  it  very  difficult  to 
manage   a    system    in   which    landfilling    really    is    the    last    resort. 

There  is  no  easy  answer  to  this  question.  Some  long-term 
storage  sites  are  in  fact  necessary.  Above-ground  retrievable 
storage  has  been  proposed  by  groups  across  the  country  as  a  pre- 
ferred alternative.  This  does  not  mean  the  open  waste  piles  or 
the  drum  lots  of  environmental  horror  stories.  The  concept, 
which    needs     further    study,     calls     for    above-ground    structures 
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which  isolate  the  waste  from  the  elements  and  from  biological 
activity,  and  are  fire-  and  explosion-proof.  The  waste  therein 
would  be  divided  by  type  for  potential  future  recycling,  treat- 
ment,   or    removal    if    any   of    these    becomes    feasible    or    necessary. 

Principal  advantages:  above-ground  storage  could  break  our 
habit  of  burying  hazardous  wastes  out  of  sight  and  out  of  mind. 
It  would  be  expensive  enough  to  be  a  last  resort,  and  this  would 
be  an  ecomomic  imperative  to  use  preventive,  recycling  and  treat- 
ment  measures    in   preference    to    long-term   storage. 

Recommendation  to  the  Board;  We  recommend  that  the  Board 
study  above  ground  storage  as  a  means  for  managing  those  wastes 
for  which  long-term  storage  is  necessary.  The  Board  should  also 
identify  and  explore  other  alternatives  to  landfilling  such 
wastes.  The  Board  should  produce  a  report  on  this  matter  within 
the    next    year. 

Let   EPA   Do    the   Job? — The    Handcuff   Amendment 

The  Waste  Management  Act  contains  a  provision  which  stipu- 
lates that  the  state's  waste  management  program  may  be  no  more 
comprehensive  than  the  federal  program,  and  that  (with  the  excep- 
tion of  several  facility  siting  criteria)  the  state's  rules  and 
standards  may  be  no  more  stringent  than  federal  regulations. 
This  provision  has  been  dubbed  the  "Handcuff  Amendment,"  because 
in  effect    it   has    tied   our   hands    to  Washington. 

And  look  what's  been  coming  out  of  Washington  lately:  one 
proposal    after    another   designed    to   ease    regulations,    reduce    the 
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cost  of  handling  and  disposing  of  hazardous  waste,  and  dismantle 
a  comprehensive  management  strategy.  For  instance,  on  February 
20,  1982,  EPA  temporarily  lifted  a  ban  on  landfill  burial  of  con- 
tainerized liquid  waste.  Without  even  waiting  for  a  public  com- 
ment period,  the  agency  suspended  an  earlier  rule  prohibiting 
such  materials  from  landfills.  The  ban  existed  because  the  li- 
quid-bearing drums  tend  to  compress  and  collapse  within  a  land- 
fill, causing  the  landfill  itself  to  subside,  and  often  breaching 
walls  and  liners  in  the  process.  The  hazardous  liquid,  more 
mobile  than  solid  waste,  is  also  more  readily  released  into  the 
environment.  In  this  case,  a  barrage  of  public  criticism  caused 
EPA  to  reverse  its  decision  and  reinstate  the  ban,  but  what  mis- 
chief will  the  agency  try  next?  The  attempted  rescinding  of  an- 
nual reporting  requirements  has  already  been  noted. 

Let  us  look  briefly  at  some  of  the  shortcomings  in  existing 
EPA  hazardous  waste  regulations,  weaknesses  which  preclude  ade- 
quate protection  of  our  citizens'  health,  and  our  state's  environ- 
mental quality. 

On  July  26,  1982,  EPA  issued  standards  for  new  and  existing 
land  disposal  facilities,  and  these  standards  became  applicable 
this  past  January.  Under  the  Handcuff  Amendment,  these  are  now 
the  standards  for  existing  and  new  facilities  in  North  Carolina. 
Unfortunately,  these  standards  have  numerous  glaring  weaknesses. 

A  partial  listing  of  specific  weaknesses  in  the  landfill 
regulations  includes: 


(1)  no  retrofitting  is  required  of  existing  facilities  to 
make   them   comply   with    today's   minimum   engineering    standards; 

(2)  existing  landfills  on  100-year  flood  plains  may  continue 
in   operation   under   certain    circumstances; 

(3)  new  landfills  may  be  built  on  the  100-year  flood  plain 
under   certain    circumstances; 

(4)  although  containerized  liquids  are  not  permitted  in  land- 
fills, bulk,  loose  liquids  are  permitted.  Liquids  have  greater 
mobility  and  are  more  likely  to  escape  a  landfill  than  solid 
waste; 

(5)  substances  inappropriate  to  landfilling  are  not  identi- 
fied and  banned.  This  is  an  approach  absolutely  necessary  for 
certain  ultra-hazardous  wastes,  and  is  under  consideration  by  the 
North   Carolina   General    Assembly; 

(6)  variances  from  many  of  the  standards  may  be  granted  upon 
a  finding  that  this  is  not  likely  to  affect  present  and  future 
groundwater    uses; 

(7)  if  a  landfill  is  double-lined,  then  no  monitoring  well 
is   required; 

(8)  monitoring  is  performed  on  only  a  small  number  of  speci- 
fic substances,  whereas  a  facility  may  handle  hundreds  or  thou- 
sands of  hazardous  constituents.  Indicator  compounds  are  not 
monitored; 

(9)  the  post-closure  period  is  limited  to  only  30  years, 
when  in  fact  some  of  these  materials  require  almost  perpetual 
care.  After  that  period,  even  the  leachate  collection  system 
will    no    longer    be   maintained. 
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Aside  from  the  landfill  regulations,  there  are  a  number  of 
other  weaknesses  in  the  federal  hazardous  waste  management  sys- 
tem. 

(1)  smaller  generators  are  exempt  from  most  of  the  system. 
Those  who  produce  less  than  2200  pounds  per  month  are  exempt, 
though  they  are  responsible  for  an  estimated  6-10%  of  hazardous 
waste  generated  in  North  Carolina ;16 

(2)  hazardous  wastes  which  are  allegedly  used  for  beneficial 
uses,  such  as  recycling  or  burning  for  fuel  purposes  are  exempt 
from  the  federal  system; 

(3)  the  federal  program  maintains  a  number  of  other  exemp- 
tions, such  as  mixtures  of  domestic  sewage  and  hazardous  wastes, 
and  waste  oil;!"^ 

(4)  EPA  has  been  extremely  slow  to  implement  a  comprehensive 
waste  management  program,  and  has  been  subject  to  repeated  law- 
suits over  footdragging  and  obstructionism .  18  ;^s  of  this  date, 
the  agency  is  embroiled  in  a  highly  visible  battle  with  Congress 
over  inadequate  implementation  of  the  hazardous  waste  program. 
Some  six  separate  congressional  subcommittees  are  investigating 
charges  that  Superfund  implementation  has  been  manipulated  for 
political  purposesr^^ 

(5)  EPA  attempted  to  dismantle  a  substantial  component  of 
the  program,  the  annual  reporting  requirement  (discussed  above). 

In  summary,  the  Handcuff  Amendment  binds  the  state  to  a  fed- 
eral structure  which  is  inadequate.  By  limiting  our  state's  ap- 
proaches to  being  no  more  stringent  and  no  more  comprehensive 
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than  the  federal  program,  how  can  North  Carolina  act  to  correct 
the  federal  weaknesses?  How  can  we  protect  our  state  from  the 
type  of  administrative  mischief  that  led  EPA  to  suspend  the  an- 
nual reporting  requirement?  And  how  can  we  exercise  the  kind  of 
flexibility  needed  to  bring  about  innovative  waste  management 
approaches,    like    Pollution    Prevention    Pays? 

Recommmendation  to  the  General  Assembly;  We  recommend  re- 
peal of  the  provision  of  the  Waste  Management  Act  which  prevents 
the  North  Carolina  program  from  being  more  stringent  or  more  com- 
prehensive  than    the    federal   program. 

Recommendation  to  the  Board;  We  recommend  that  the  Board 
prepare  a  report  on  weaknesses  in  the  federal  hazardous  waste 
Tianagement  system,  and  propose  changes  to  North  Carolina  laws  and 
regulations  which  can  rectify  these  situations.  Areas  of  concern 
include  landfill  siting,  design,  monitoring,  and  post-closure 
:are,  and  exemptions  from  the  hazardous  waste  regulations,  among 
3ther   subjects. 

Jho  Wants    an   Orphan? — The    Inactive    Site   Problem 

Prior  to  the  1976  federal  Resource  Conservation  and  Recovery 
^ct,  there  were  few  regulations  governing  the  disposition  of  most 
lazardous  wastes.  Material  might  be  stacked  in  piles  at  the 
[round  surface,  dumped  as  liquid  into  unlined  ponds  or  lagoons, 
T  placed  in  unlined,  unmonitored  landfills.  Some  of  the  mater- 
als  wound  up  in  municipal  landfills.  There  were  "reclamation" 
'perations,    which    received    tens    of    thousands    of    barrels   more    than 
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they  could  possibly  process.  And  there  were  "midnight  dumpers" 
who,  in  the  absence  of  a  waste  tracking  system,  were  able  to  sur- 
reptitiously dump  material  on  vacant  lands,  down  mine  shafts,  and 
onto   road   shoulders. 

North  Carolina  may  have  hundreds  of  such  sites  established 
prior  to  our  current  regulatory  efforts.  These  are  locations 
where  at  this  momemt,  hazardous  wstes  may  be  free  to  enter  ground- 
waters or  surface  waters,  or  to  contaminate  animals  or  humans  who 
come  into  direct  contact  with  the  waste.  The  risks  posed  by 
these  inactive  facilities  are  real  and  immediate.  As  long  as  the 
inactive  sites  are  uncontained  and  unmonitored,  we  can  not  claim 
to  have  a  comprehensive  hazardous  waste  management  system.  Re- 
sponding to  the  inactive  site  problem  should  be  a  top  priority  of 
the  state's   effort. 

The  state's  current  response  to  the  problem  may  be  chari- 
tably characterized  as  "low  key,"  more  accurately  described  as 
minimal.  The  state  has  one  investigator  looking  at  the  sites; 
his  position  is  funded  through  a  federal  grant.  There  has  been 
no  systematic  effort  to  identify  and  evaluate  sites  across  the 
state.  Response  activities  in  general  have  not  occurred  until 
hazardous  waste  has  actually  been  released  and  environmental  dam- 
ages have  occurred.  The  state's  Oil  Pollution  and  Hazardous  Sub- 
stances Control  Act,  the  main  statute  addressing  this  situation, 
provides  insufficient  authority  for  state  response  to  a  threaten- 
ing site.  The  state  has  never  adequately  appropriated  funds  for 
inactive    site    containment   and    cleanup.        The    Oil    and    Hazardous 
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Substances  Pollution  Fund,  which  is  the  state's  only  available 
funding  source  for  this  purpose,  currently  has  a  balance  of  only 
$33,000.20 

Recommendation  to  the  General  Assembly;  We  recommend  that 
the  Oil  and  Hazardous  Substances  Pollution  Fund  be  bolstered  to  a 
level  which  will  provide  the  capability  of  responding  to  inactive 
site  containment  and  cleanup  problems.  This  is  particularly  im- 
portant with  respect  to  abandoned  sites,  where  no  responsible 
operator  is  available  to  undertake  the  cleanup  effort.  It  is 
also  necessary  that  the  state  have  adequate  matching  funds  avail- 
able to  receive  federal  Superfund  monies.  A  state  tax  on  hazard- 
ous waste  generators  for  this  purpose  has  been  established  in  at 
least  three  states  (New  York,  New  Jersey,  and  Kentucky),  and 
might  be  an  appropriate  mechanism  for  supplying  the  fund. 

We  further  recommend  that  the  Oix  Pollution  and  Hazardous 
Substances  Control  Act  be  reviewed  and  overhauled  as  necessary  to 
provide  state  agencies  with  clear  statutory  authority  for  respond- 
ing to  inactive  site  containment  and  cleanup.  This  is  particular- 
ly necessary  as  regards  potentially  hazardous  situations  in  which 
no  release  has  yet  occurred,  and  as  regards  abandoned  sites. 

We  further  recommend  that  the  Waste  Management  Board  or  some 
other  appropriate  state  body  be  directed  to  oversee  a  systematic 
and  comprehensive  inactive  hazardous  waste  site  remedial  plan. 
Elements  of  such  a  plan  should  include: 

(1)  a  comprehensive  survey  of  all  inactive  hazardous  waste 
sites  across  the  state; 
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(2)  an  assessment  of  each  site,  identifying  the  risk  of  re- 
lease  and   priorities    for    action;    and 

(3)  public  oversight  and  involvement  in  containment  and 
cleanup   efforts. 

Where   Next? — Seizing   the    Initiative 

This  complex  field  of  hazardous  waste  management,  so  essen- 
tial to  the  health  and  well-being  of  North  Carolina's  citizens 
and  environment,  requires  some  strong  leadership,  guidance  and 
initiative.  The  Waste  Management  Board  was  established  to  fill 
this  leadership  role.  Thus  far,  though  the  Board  has  addressed 
some  important  issues,  it  has  not  yet  "seized  the  bull  by  the 
horns."      We   think    it    is    time    to   do   so. 

In  this  document,  we  have  identified  a  number  of  priorities 
for  an  improved  comprehensive  waste  management  system.  These 
include  establishing  prevention  as  the  management  option  of  first 
choice,  ensuring  that  North  Carolina  has  the  flexibility  to  de- 
vise its  own  unique  management  system,  assessing  and  responding 
to  the  inactive  site  problem,  and  devising  a  system  which  ensures 
that  those  harmed  by  hazardous  wastes  are  compensated,  among 
other  elements.  This  document  includes  a  number  of  recommenda- 
tions   for   action   and    for    further   study   toward   these   ends. 

At  this  critical  juncture  in  the  state's  hazardous  waste 
management  program,  North  Carolina  faces  an  opportunity  for  new 
directions — new  directions  which  will  ensure  our  continuing  high 
quality    of    life    and    which    will    promote   a    rekindled    spirit   of 


24 


trust  and  cooperation  among  concerned  citizens,  industries,  and 
state  agencies.   Let  us  not  miss  this  opportunity. 
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RECOMMENDATIONS 


ANNUAL  REPORTS 


Recommendation  to  the  General  Assembly;  We  recommend  that 
the  Solid  and  Hazardous  Waste  Management  Branch  be  given  author- 
ity to  require  annual  reports  from  all  generators,  transporters, 
storers  and  disposers  of  hazardous  waste,  as  proposed  by  the 
Governor's  Waste  Management  Board.  We  further  recommend  that 
smaller  generators  and  facility  operators  (those  handling  less 
than   2200   pounds   per   month)    also   be   required   to   report   annually. 

LIABILITY 


Recommendation  to  the  General  Assembly;  We  support  the 
position  of  the  Waste  Management  Board,  and  recommend  adopting  a 
standard  of  strict  liability  for  generators,  transporters,  stor- 
ers, treaters  and  disposers  of  hazardous  waste.  This  is  essenti- 
al if  North  Carolina's  waste  management  program  is  to  have  the 
public   credibility    necessary    for    further   progress. 

Recommendation  to  the  Board;  We  recommend  that  the  Board 
continue  to  study  and  propose  changes  in  liability  standards,  to 
close  additional  shortcomings  in  the  current  system  and  ensure 
that  the  victim  of  hazardous  waste  damages  will  be  compensated 
for  his  injury.  At  a  minimum,  this  further  study  should  include 
(a)  mechanisms  for  easing  an  injured  party's  burden  of  proving 
the  causal  connection  between  his  injury  and  a  waste  handler's 
activity,  and  (b)  mechanisms  for  compensating  those  injured  by 
orphan  and  inactive  sites.  In  particular,  a  state  Superfund 
approach    should    be    studied    for   dealing   with    this    problem. 

APPROPRIATIONS 

Recommendation  to  the  General  Assembly;  We  support  the 
position  of  the  Waste  Management  Board,  and  recommend  that 
sufficient  funds  be  appropriated  for  a  strong  waste  management 
program.  We  recommend  that  the  Waste  Management  Board  be  funded 
at  no  less  than  its  1982-83  authorization,  and  that  no  reductions 
be  made  in  the  budget  for  the  hazardous  waste  management  func- 
tions   of    other    state   agencies. 

POLLUTION  PREVENTION 

Recommendation  to  the  General  Assembly;  We  recommend  that 
the  General  Assembly  declare  as  state  policy  that  prevention 
shall  be  the  hazardous  waste  management  option  of  first  choice, 
and  direct  the  appropriate  state  bodies,  including  the  Hazardous 
Waste    Management    Board,     to    identify   and   promote    strategies    for 


prevention.  We  also  recommend  that  the  Board  be  instructed  to 
report  back  to  the  General  Assembly  in  1984  with  a  set  of  action 
proposals  for  maximum  feasible  implementation  of  the  pollution 
prevention   approach   described   above. 

Recommendation  to  the  Board;  We  recommend  that  the  Board 
study  the  Pollution  Prevention  Pays  concept,  and  that  the  Board 
devise  an  appropriate  mix  of  measures  to  implement  the  approach 
widely  throughout  the  state.  These  might  include  education, 
technical  assistance,  positive  and  negative  economic  incentives, 
awards,    and   other   measures. 

In  addition,  we  recommend  that  the  Board  study  the  concept 
of  establishing  a  center,  or  network  of  centers,  to  provide 
education,  guidance  and  technical  assistance  for  generators 
undertaking  process  changes,  equipment  redesign  and  other 
measures   designed    to   reduce    hazardous   waste    generation. 

ALTERNATIVES    TO    LANDFILLING 

Recommendation  to  the  Board:  We  recommend  that  the  Board 
study  above  ground  storage  as  a  means  for  managing  those  wastes 
for  which  long-term  storage  is  necessary.  The  Board  should  also 
identify  and  explore  other  alternatives  to  landfilling  such 
wastes.  The  Board  should  produce  a  report  on  this  matter  within 
the   next   year. 

HANDCUFF  AMENDMENT 

Recommmenda t i on  to  the  General  Assembly:  We  recommend 
repeal  of  the  provision  of  the  Waste  Management  Act  which 
prevents  the  North  Carolina  program  from  being  more  stringent  or 
more   comprehensive    than    the    federal    program. 

Recommendation  to  the  Board;  We  recommend  that  the  Board 
prepare  a  report  on  weaknesses  in  the  federal  hazardous  waste 
management  system,  and  propose  changes  to  North  Carolina  laws  and 
regulations  which  can  rectify  these  situations.  Areas  of  concern 
include  landfill  siting,  design,  monitoring,  and  post-closure 
care,  and  exemptions  from  the  hazardous  waste  regulations,  among 
other    subjects. 

ORPHAN  DUMPS 

Recommendation  to  the  General  Assembly:  We  recommend  that 
the  Oil  and  Hazardous  Substances  Pollution  Fund  be  bolstered  to  a 
level  which  will  provide  the  capability  of  responding  to  inactive 
site  containment  and  cleanup  problems.  This  is  particularly 
important  with  respect  to  abandoned  sites,  where  no  responsible 
operator  is  available  to  undertake  the  cleanup  effort.  It  is 
also  necessary  that  the  state  have  adequate  matching  funds 
available  to  receive  federal  Superfund  monies.  A  state  tax  on 
hazardous    waste   generators    for    this    purpose    has    been    established 


in  at  least  three  states  (New  York,  New  Jersey,  and  Kentucky), 
and  might  be  an  appropriate  mechanism  for  supplying  the  fund. 

We  further  recommend  that  the  Oil  Pollution  and  Hazardous 
Substances  Control  Act  be  reviewed  and  overhauled  as  necessary  to 
provide  state  agencies  with  clear  statutory  authority  for  respond- 
ing to  inactive  site  containment  and  cleanup.  This  is  particular- 
ly necessary  as  regards  potentially  hazardous  situations  in  which 
no  release  has  yet  occurred,  and  as  regards  abandoned  sites. 

We  further  recommend  that  the  Waste  Management  Board  or  some 
other  appropriate  state  body  be  directed  to  oversee  a  systematic 
and  comprehensive  inactive  hazardous  waste  site  remedial  plan. 
Elements  of  such  a  plan  should  include: 

(1)  a  comprehensive  survey  of  all  inactive  hazardous  waste 
sites  across  the  state; 

(2)  an  assessment  of  each  site,  identifying  the  risk  of 
release  and  priorities  for  action;  and 

(3)  public  oversight  and  involvement  in  containment  and 
cleanup  efforts. 


